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A partner carries forward its share of excess business interest expense. In a succeeding taxable year, a 

partner may treat its excess business interest expense as business interest expense paid or accrued by the 

partner to the extent the partner is allocated excess taxable income or excess business interest income from 

the same partnership. Excess taxable income is the amount of ATI of the partnership that was in excess of 

what it needed to deduct its business interest expense, and excess business interest income is the amount 

by which business interest income exceeded business interest expense at the partnership level. Excess 

taxable income is allocated to each partner in the same manner as the non-separately stated taxable 

income or loss of the partnership. An allocation of excess taxable income to a partner increases the 

partner's ATI. Similarly, an allocation of excess business interest income to a partner increases the partner's 

business interest income. Once excess business interest expense is treated as business interest expense 

paid or accrued by the partner, such business interest expense is subject to the partner's section 163(j) 

limitation, if any (see Q/A 1). 

S corporations apply the section 1630) limitation at the S corporation level. Any business interest expense 

of the S corporation that is disallowed upon application of the section 163(j) limitation is not allocated to its 

shareholders, but is instead carried over at the S corporation level to its succeeding taxable years. An S 

corporation allocates any excess taxable income and excess business interest income to its shareholders on 

a pro-rata basis. 

Section 1.163(j)-6 of the proposed regulations provides special rules and defined terms relating to the 

application of section 163(j) to partnerships and S corporations. 

Q16. How does the section 163(j) limitation apply to a consolidated group of 

corporations? 

A16. The section 1630) limitation applies at the consolidated return level, and a consolidated group has a 

single limitation. In calculating the limitation, a consolidated group's business interest expense and 

business interest income is, respectively, the sum of its members' business interest expense and business 

interest income. The consolidated group should calculate its ATI using the group's taxable income as 

determined under§ 1.1502-11 without regard to any carryforwards or disallowances under section 1630). 

Ql 7. Does the section 163(j) limitation apply to foreign corporations and their 

shareholders? 

Al 7. Yes, the section 163(j) limitation applies to a foreign corporation that is a controlled foreign corporation 

(CFC) within the meaning of section 957 (applying only if the foreign corporation has at least one United 

States shareholder that owns at least 10 percent of the vote or value of the foreign corporation, directly or 

indirectly, within the meaning of section 958(a)). Generally, section 163(j) applies to a CFC in the same 

manner as those rules apply to a domestic C corporation. If a CFC is a partner in a partnership, the section 

163(j) limitation applies to the partnership in the same manner as if the CFC were a domestic C corporation. 

Section 1.1630)-7 of the proposed regulations provides rules for determining the amount of ATI and 

calculating the limitation for CFCs. 

In addition, under §1.1630)-8 of the proposed regulations, a foreign corporation that is engaged in a United 

States trade or business, may also be subject to section 1630). In the case of foreign corporations engaged 

in a U.S. trade or business, the proposed regulations coordinate the application of section 163(j) with the 

rules limiting U.S. taxation to only that income effectively connected with that U.S. trade or business. 




